
Torts – Factual Cause

1. Actual Harm
a. Third element of a negligence prima facia case is that the plaintiff must suffer legally cognizable harm -> Actual Damages
b. Right v. Breen (pg. 177)
i. PURPOSE: illustrate actual harm
ii. COURTS:  (Conn, 2006) Plaintiff lost at trial.  Plaintiff appealed for monetary damages.  Defendant argued against as she denied the casual relationship between the collection and the plaintiff’s alleged injuries. This is the appeal to the Supreme Court. Reversed and remanded.
iii. FACTS: Car accident, plaintiff rear-ended.
iv. ISSUE: Can there be a negligence case without actual injury?
v. RULE: Causation and actual injury are essential elements of a negligence claim.
vi. ANALYSIS: Without actual injury there can be no cause, therefore there can be no negligence.
vii. CONCLUSION: Reversed.
2. Factual Cause (pg. 179)
a. The fourth element in a negligence prima facia case is factual cause (actual cause).
b. The But-For Test for Causation
c. Hale v. Ostrow (pg. 180)
i. PURPOSE: Illustrate factual cause.
ii. COURTS: (Tenn. 2005). Reversed to go to the jury.
iii. FACTS: Hale walking on sidewalk, saw bushes ahead forcing her to move into street.  Checking for traffic she tripped on concrete and fell, crushing her hip.  The bushes were in front of a lot owned by the Ostrows.
iv. ISSUE:
v. RULE: a negligence case requires two types of causation: causation in fact and proximate cause. 
vi. ANALYSIS: Often recite, a negligence case requires two types of causation: causation in fact and proximate cause.  Both must be proven by a preponderance of the evidence. We must ask whether the plaintiff’s injury would have happened “but for” the defendant’s act? If not, then the defendant’s conduct is not a cause.  Does not have to be the sole cause, but a cause.
vii. CONCLUSION:
d. FROM CLASS
i. “But For” is a test of actual cause
1. But for defendants negligence then plaintiff would have avoided injury.
ii. P Injury take away D’s negligence is P still injured?
1. No – then we have cause
2. Yes – there were other causes
e. Saleinetro v Nystrom (pg. 181)
i. PURPOSE: Illustrate lack of cause.
ii. COURTS: (FL Dst Ct App 1977)
iii. FACTS: Lady is pregnant but doesn’t know it.  Had a car accident, doctor didn’t ask if she was pregnant.  
iv. ISSUE: Did the doctor have to inquire whether she was pregnant?
v. RULE: To count as a factual cause under the but-for test, harm must not have occurred absent the negligent conduct.
vi. ANALYSIS:
vii. CONCLUSION: this point is without merit.
Multiple Causes and Apportionment
Multiple Causes and Apportionment
i. Causal Apportionment – Two persons causing separate, divisible injuries
1. Broken arm by A, broken leg by B
ii. Fault Apportionment – two persons causing a single invisible injury
1. A runs into a horse, leaves carcass
2. B runs into carcass causing injury to passenger (P)
iii. Some defendants conduct not a cause of all injury
1. Doctor C makes injuries worse to a broken arm caused by A
2. Liability without but-for causation
3. Respondeat Superior – a company’s employee has a car accident
i. Landers v. East Texas Salt Water Disposal Co. (pg 186)
i. PURPOSE: Illustrate joint and several liability of two defendants
ii. COURTS: Supreme court of Texas had to make new ruling
iii. FACTS: Defendant owned a small lake stocked with fish.  Salt water broke and killed fish.
iv. ISSUE: Which defendant caused the injury because the but for test does not work.
v. RULE: Each party shall be held jointly and severally liabible for the injuries to the lake.
vi. ANALYSIS: using the “but for” test it cannot be determined which defendant caused the fish kill.  If you believe one body of salt water reached the lake does the “but-for” test work? Probably not.
vii. CONCLUSION:
b. Increase Causation (from notes)
i. Page 190 - Note: Increased Risk Showing Causation
ii. Hypo - Def negligently created a risk that the harm that would occurred actually occurred.
iii. Fifth alternative to But For Test - increased risk showing causation - "where such a strong causal link exists, it is up to the negligent party to bring in evidence denying but for cause and suggesting that in the actual case the wrongful conduct had not been a substantial factor" - Inference of Causation
iv. Inference of causation is not justified where the harm caused is not in the scope of risk
j. FROM CLASS:
i. Where there are two (2) injuries, liability by CAUSE
ii. Where there is one (1) injury, liability by FAULT
iii. There are seven alternatives to the but for test for causation:
1. Indivisible Injury
a. ?????
2. Duplicative Causation
a. Cause should be defined in a way that even if there was another cause this cause should be recognized.
3. Pre-emptive Causation
a. Poison and gunshot. If about to drink poison and shot instead it shows the poisoners conduct is not the cause.
4. Substantial Factor (Anderson note one pg 188)
a. Is there a substantial factor that caused the injury (Something obvious).
b. The “but-for” probably works with the substantial factor…
5. Increased Causation
a. Pg 190 increased risk shows causation.
b. "where such a strong causal link exists, it is up to the negligent party to bring in evidence denying but for cause and suggesting that in the actual case the wrongful conduct had not been a substantial factor
c. where there is a particular kind of harm and that is what the harm is then the inference of causation is justified.
6. Dillon v. Twin State Gas Rule
a. The defendant would only be liable for the few seconds of life.Damages are proportionate to the probability.
7. Summer v. Tice
a. Alternative Causation.
b. Requires at least two defendants, and both are negligent and it is impossible to tell whom.
c. Both will be held negligent with joint and several liable.
Proof: What harm was caused?

1. Liability for negligence attaches only when factual cause links the defendants negligence to the plaintiff’s injury.  
2. Page 191 - Sixth Alternative to But For Test
a. Dillon v. Twin State Gas & Electric Co. Rule
b. Electric company is not liable for the death. Devalue of life by a few minutes, the loss is only the difference in time.
3. Summers v. Tice (pg. 191)
a. PURPOSE: Illustrate defining harm
b. COURTS: defendants appeal. Judgment affirmed,
c. FACTS: Two hunters, acting independently of each, negligently fired guns, only one of which hit Summers (P).
d. ISSUE: Where two or more tortfeasors are negligent, but only one could have caused the harm to an injured third party, are the tortfeasors jointly and severally liable absent proof as to which one actually caused the injury?
e. RULE: Where two or more tortfeasors are negligent, but only one could have caused the harm to an injured third party, the tortfeasors are jointly and severally liable even absent proof as to which one actually caused the injury.
f. ANALYSIS: Other cases have held that where two defendants negligently act in concert and cause injury to a third person, both are liable, even though only one of them could have caused the injury and the injured party is unable to prove which one caused the injury. If this were not the case, both tortfeasors would be exonerated from liability even though each was negligent and the injury resulted from such negligence.  It is clear that the burden of proof on the subject should be shifted to the negligent wrongdoers.
g. Mohr v. Grantham (pg. 194)
h. FROM CLASS
i. Summers v. Tice
ii. Both defendants are liable, both acted negligently toward plaintiff. Joint tortfeasors
iii. The innocent wronged party should not be deprived of his right to redress.
iv. The wrongdoers should be left to work out between themselves any apportionment.
v. Rule: Where two or more defendants are negligent, and harm caused by one of the two, and it is impossible to tell which one caused harm, court will shift the burden of proof on causation to allow defendants to absolve themselves by causal apportionment or court will find liable through joint and several liability by fault apportionment.
4. Liability without causation
i. The defendant is liable without proof that his conduct caused legal harm if, but only if:
i. The defendant has acted negligently; and
ii. The negligence created an identifiable risk; and
iii. The plaintiff was one of the persons subjected to the risk; and 
iv. The plaintiff actually suffered harm of the kind risked by the defendant.

